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OPINION AND ORDER

The agency has petitioned for review of an initial
decision that did not sustain all the charges against the
appellant and mitigated the removal penalty to a 30-day
suspension. For the reasons discussed below, we find that the
petition does not meet the criteria for review set fcrth at
S C.F.R. § 1201.115, and we therefore DENY it. We REOPEN this
appeal on our own motion under 5 C.F.R. § 1201.117, however,

and AFFIRM the initial decision as MODIFIED by this Opinion



and Order, still MITIGATING the penalty %to a 30-day
suspension.
BACKGROUND

The appellant was removed effective August’ 22, 1991, from
his GS-9 Personnel Security S8Specialist position based on
charges of: (1) Theft of government property: (2) making
false ciaims for payment of overtime not actually performed;
(3) disregarding a regqulation or directive; (4) vioclation of a
security regulation by carrying an unauthorized firearm to
work; (5) accepting a gratuity (a training class valued at
$60.00) from someone who has or seeks business with the
government; and (6) engaging in off-duty enployment in
violation of financial conflict of inter;st regulations. See
Initial Appeal File (IAF), Tab 3, Subtabs 4A, 4B, 4D.

The appellant filed an appeal of his removal with the
Board’s San Francisco Regional Office. See IAF, Tab 1. After
affording the appellant his requested hearing, the
administrative judge issued an initial decision in which he
found that only'charges 4 and 5 were sustained. Based on the
sustained charges, he found that <the mnaximum reasonable
penalty was a 30-day suspension. The administrative judge
ordered the agency to afford the appellant interin relief.
See 1AF, Tab 9.

The agency has filed a timely petition for review in
which it asserts that the administrative judge erred in not
sustaining charges i, 2, and 3. The agency does not challenge

the administrative judge’s finding regarding charge 6. The



agency also asserts that the administrative judge errad by
failing to make necessary credibility findings and by denying
the agency’s request to call the. deciding official as a
witness. Additionally, the agency argues that the charges
pertaining to the falsification of overtime, if sustained,
merit removal. Along with its petition fcor review, the agency
has subﬁitted evidence of compliance with the administrative
judge’s interim relief order by returning the appellant to his
position as of the date of the initial decision. S8ee Petition
For Review (PFR) File, Tab 1. The appeliant has responded in
opposition tc the petition for review. See PFR File, Tab 3.
ANALYSIS

The charges of <‘heft of government property and making
false claims for overtime were based on the same allegations.
Betwaen July 1989, and May 1991, the appellant was paid
approximately $9,809.44 1in overtime. See IAF, Tab 8.
According to the testimony of George 0O/Connor, the appellant’s
supervisor in the Command Security Office (CS0O), most of that
overtime was no£ authorized. See Hearing Transcript (HT) at
67. The agency subnmitted copies of the appellant’s pay
statements and Time and Attendance/Labor Exception System
(TALES) listings for the relevant period. The docupents show
that the appeilant claimed and was paid for overtime ranging
from a low of 6 hours in a pay period to a high of 27 hours in

a pay period.* See IAF, Tab 3, Subtab 4E and Tab 8. The

* TALES records for pay periods April 29 to May 14, 1990,

September 15 to September 30, 1990, and February 17 to March



agency did no: specify below on what dates the appellant
claimed overtime but allegedly did not work the claimed hours.

As evidence to support its chafges, the agepcy submitted
an investigative report containing the pay slips and TALES
lists mentioned above, a visitor’s sign-in log for the period
between November 8 and December 21, 1990, a computer printout
of the appellant’s log-on time on his computer, and sworn
statements of employees Gerald Smith, Carolyn Jones, and John
Cota. None of the statements or testimony specified the
appelliant’s arrival time at work for any particular date. The
administrative judge found that this evidence was insufficient
to meet the agency’s burden of proving the charges by a
prewonderance of the evidence. See Initiél Decision at 6. We
agree.

The visitor’s sign-in log submitted below indicates that
the appellant arrived at work and signed in at the guard
station at approximately 3:30 a.m. on seven different
occasions. See IAF, Tab 3, Subtab 4E, Exhibit 15, and Tab 8,
Exhibit 5. The pay statements and TALES lists for the time
period are consistent with the visitor’s sign-in 1log.
Investigator Tomlinson concluded that the appellant did not
work the other hours of overtime claimed because the appel. \nt
did not sign in on those occasions. See IAF, Tab 3, Subtab

4E, Report of Investigation {(ROI) at 7-8. However, another

3, 1991 are not included in the record. According to the
available TALES lists, from December 24, 1989, until May 13,
1991, the appellant claimed overtime everxry pay period except

one, February 4 to February 17, 1%90. See IAF, Tab 3, Subtab
4E, and Tab 8.



employee, Joe Nichols, testified without contradiction that
workers who came to work after 5:30 a.m. were not reguired to
sign in at the guard station. See ﬁf at 86. We _believe that
the appellant’s failure to sign the visitor’s sign-in log does
not establish that he was not present.

Investigator Tomlinsen also asserted in his report that
the 1og;on computer printout was probative evidence to show
that the appellant did not report at 5:30 a.m. as he claimed.
See IAF, Tab 3, Subtab 4E, ROI at 8. However, a review of the
computer printcut shows that the appellant logged onto the
system at various times in no discernible pattern. See IAF,
Tab 3, Subtab 4E, Exhibit 16. We do not see how the
appellant’s computer log-on time estabiishes his reporting
time.

The appellant, as alternate timekeeper, kept the Time and
Attendance records for all employees in the CSO. He made the
entries for each employee every third or fourth day and
brought the Time and Attendance sheets tc the employee for
signing at the end of the pay period. See IAF, Tab 3, Subtabs
4E, Exhibits 24, 25, 26; HT at 110-11. Only the Time and
Attendance sheets for the pay periods April 14 to April 27,
1991, and April 28 to May 11, 1991, still exist. See IAF, Tab
3, Subtab 4E, Exhibit 1. According to the appellant’s
testimeony, his superviéor 0’Connor instructed him to destroy
the time sheets in May 1991. See HT at 44-~45; IAF, Tab 3,
Subtab 4E, Exhibit 26. The existing time sheets indicate that

the appellant claimed 2 hours of overtime on April 16, 29, 30,



and May 1, 2, and 9, 1991, and 4 hours of overtime on April
19, 1991. The spaces for April 17, 18, 22, 23, 24, 25, and 26
on the time sheets appear to be blank. See IAF, Tab 3, Subtab
4E, Exhibit 1. The TALES lists indicate that overtime was
recorded for the appellant in the amount of 2 haurs a day for
April 16, 17, 18, 22, 23,. 24, 25, 26, 29, and 20, and May 13,
2, 9, aﬁd 10, and 4 hours for April 19. See id., Exhibits 2
and 6-34. The April 14 to April 29 TALES list contains a note
from ”John”, presumably employee John Cota, dated May 6, 1991,
informing the appellant that the appellant did not work the
overtime, that overtime was not authorized, that #“John” had
spoken to “George”, presumably supervisor George O0’Connor,
about the matter, and that the appellanttﬁould need to take 20
hours of annual leave. See 1id., Exhibit 2. The records
themselves give no indication as to how “John” reached the
conclusion that the appellant had not worked the overtime
hours he claimed.

In Cota’s sworn statement to Investigator Tomlinson, Cota
said that he became aware of the abuse of overtime when he saw
the TALES list for the pay period ending aApril 27, 1991, in
which the appellant claimed 20 hours of overtime. Cota said
that he knew then that his suspicions were true because he
knew that the appellant had not werked the hours claimed.
Cota said to Tomlinson that on May 6, 1991, he informed
supervisor O’Connor of the problem and 0O’Connor told him to
tell the appellant to take 20 hours of annual leave to cover

those hours. See id., Exhibit 26. Neither Cota nor 0O’/Connor



testified about that alleged conversation. Cota did not
testify about how he knew that the appellant was not present
to work the 20 hours of overtime thét he claimed in the pay
period ending April 27, 1991.

Cota indicated in his sworn statement that, on occasion
between July 1989 and May 1991, the appellant was already in
the off‘ice when Cota arrived. See IAF, Tab 3, Subtab (4E,
Exhibit 26. Supervisor O’Cecnnor, the official whc would
authorize overtime, testified that he spoke to the appellant
about overtime on more than one occasion and had authorized
the appellant to work overtime earlier. See HT at €6, 68.
O/’Connor also indicated that he approved the app2llant
reporting for work at 5:30 a.m. because éhe computer link with
the agency’s East Coast office made such a schedule convenient
and the appellant would be able tc perform functions at an
early hour that he might not be able to do later. See HT at
66, 67. ©O’Connor did not indicate that the appellant left the
office at 1:00 p.m. when his 8~hour tour of duty would be
over. When th; administrative judge asked O’Connor whether
the appellant could actually have worked the hours claimed,
O’Connor rasponded that he could have. See HT at 74. The
appellant testified that he believed G’Connor knew that the
appellant was working overtime. See HT at 32, 35-36. The
record is not clear as to whether the appellant knew that
overtime was not authorized. 1If he reasonably believed that
it was authorized by his supervisor and he actually worked the

overitime hours c¢laimed, the charges of theft and falsification



can not be sustained because of a lack of intent to defraud on
the appellant’s part. See Kuhn v. Federal Deposit Insurance
Corporation, 48 M.S.P.R. 393, 395-96 (1991), aff’d, 954 F.2d
734 (Fed. Cir. 1892) (Table). The agency bears the burden of
proving all the elements of the charge, including intent. See
Jackson v. U.S. Postal A Service, 48 M.S.P.R. 472, 474-75
(1991) .

The agency further contends that the appellant admitted
to Investigator Tomlinson that he #*padded” his time cards.
See PFR File, Tab 1. The appellant denied making that
admission, See HT at 45, Tomlinson testified that the
appellant, discussing padding, had stated to him that 80% of
the time that he claimed was accurate ané 20% was not. See HT
at 117-19. The appellant testified <that they spoke of
"sponging” and that he was not sure what Tomlinson meant by
the term. The appellant explained to Tomlinson that, when he
had to £ill out CSO employees’ time cards in advance of the
actual time worked because of computer filing deadlines, he
would estimate-fhe time worked. If the estimated time proved
to be wrong, he would then send a corrected version cof the
time card through the computer. <The appellant thought that
Tomlinsen was talking about that when he said that 80% of the
tine claimed was accurate. See HT at 46-47.

We agree with the administrative judge’s finding that the
evidence is insufficient to show by a preponderance that the
appellant claimed overtime for hours that he did not work.

The agency’s argument that the evidence supports the charges



represents mere disagreement with the administrative ijudge’s
findings. See Weaver v. Department of the Navy, 2 M.S.P.R.
129, 133-34 (1980), review denied,l I669 F.2d 613 {9th Cir.
1982) (per curiam). As the administrative judge correctly
stated, the agency bears the burden of proof. See Jackson, 48
M.S.P.R. at 474-75; Initial Decision at 5. It is not for the
appellaﬁt to prove that he worked the hours claimed,
particularly when the agency has not specified which hours it
disputes. See Fagan v. Department of Transportation, 17
M.S.P.R. 59, 61 (1983); Initial Decision at 5, Even the
statements and testimony of the witnesses do not establish
that the appellant was not regqularly at work at an early hour.
The most that they can state is that t%ey did not see hin,
For this reason, the agency’s argument that the administrative
judge failed to make necessary credibility determinations must
also fail. See PFR File, Tab 1. Even if we accept the
agency’s witnesses’ testimony as true, we believe thai the
evidence is insufficient to support the charges based on
falsification oé overtime,

The agency also argues that the administrative 3judge
erred in not sustaining the charge of disregarding a
regulation or directive. See PFR File, Tab 1. Specifically,
the agency charged the appellant with disregarding an agency
timekeeping reqgulatior requiring - that every enmployee must
record his own time. The appellant regularly recorded the
time for the €SO employees. Alsc, the agency charged the

appellant with violating the regulation that provides that an
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employee may not certify his own time on the TALES systemn.
See IAF, Tab 3, Subtab 4D, The administrative judge found
that the appellant violated these lr'egulatior‘is bt _that the
agency could not discipline him for doing so because both of
his supervisors, Lloyd Glassbrook and O’Connor, were aware
that he was doing so and never objected. See Initial Decision
at 7-8.. We believe that this finding needs clarification.

The appellant admitted the c¢onduct that violates the
regulation. See HT at 7, 12. His admission is sufficient
proof of the misconduct. Whether he intended to violate the
regulation or did so unwittingly and with no intent to mislead
is not relevant. As the agency argues on petition for review,
knowledge is not an element of the offénse. See Bashaw V.
Department of Justice, 39 M.S.P.R. 670, 674 (1989), reversed
on other grounds sub nom. Spurlock v. Department of Justice,
894 F.2d 1328 (Fed. Cir. 1990); Faitel v. Veterans
Adnministration, 26 M.S.P.R. 465, 468-69 (1985). Therefors, we
sustain the charge of disregarding a regulation or directive.

The agency-' also contends that the administrative judge
erred in denying its request for a witness, deciding official
Reginald Fear. See PFR File, Tab 1 at 21. The administrative
judge has wide discretion to exclude witnesses where it has
not been shown that their testimony would be relevant,
material, and nonrepetitious. See Taylor v. U.S. Postal
Service, 49 M.S.P.R. 155, 163 (1991). The administrative

judge denied Fear as a witness because the removal decision

notice set forth the rationale for the agency’s selection of
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the penalty cf removal and because Fear apparently had no
firsthand knowledge of the incidents leading to the charges.
See HT at 145. The agerncy has nbt éﬁbmitted any.naw_evidence
on petition for review to show that the administrative judge’s
conclusion constituted an abuse of his wide discretion. See
Taylor, 49 M.S.P.R. at 163.

Thé agency also asserts that the penalty of removal is
reascnable if the charges of theft and falsifying overtime are
affirmed. See PFR File, Tab 1. However, we have determined
that the administrative judge properly found that the agency
did not carry its burden of proof regarding these two charges.
For the reasons below, we find under the circumstances of this
appeal that the maximum reasonable pen;lty for the charges
sustained by the administrative 3judge, carrying an
unauthorized firearm in violation of a security regulation and
accepting a gratuity (a training class valued at $60.00) is a
30-day suspension. See Initial Decision at 9-10. We also
find that our determination to sustain the additional charge
of disregarding a regulation or directive deces not warrant an
enlargement of the micigated penalty.

The appellant admitted that he occasionally carried a
firearm to work. See HT at 18. Both of his supervisors,
O’Connor and Glassbrook, also carried perscnal firearms,
although they were autﬁorized to carry a firearm. See IAF,
Tab 3, Subtab 4E., ROI at 22-23. O’Connor stated in an

investigative interview that, when he saw the appellant

carrying a gun in a holster on his belt, he told the appellant
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not to carry it anymore, but took no further action. See id.
at 22. The appellant testified that he brought the weapon teo
work on the days when he anticipated going ta_the firing
range. See HT gt 19. Under the circumstances, we agree with
the administrative <9udge that the offense is not serious
misconduct warranting a severe penalty. See Initial Decision
at 8, 9.

Likewise, we agree: that the appellant’s accepting a
gratuity under the circumstances of this appeal does not
warrant removal. The appellant admitted that he attended a
class valued at $60.0C and paid for by an agency contractor.
See HT at 20-21. Because the gratuity was not of significant
value, the appellant did not .apeat hishact, and there is no
evidence to show that he acted maliciously or fcr gain or that
the contractor received any special consideration for
providing the gratuity to +the appellant, wnitigation |is
warranted. See Fontes v. Department of Transportation, 51
M.S.P.R. 655, 669-70 (1991); DiMaggio v. Department of the Air
Force, 28 M.S.P..R. 321, 324 (1985): Faitel, 26 M.S.P.R. at
468~70.

We also find that the penalty imposed by the
admin. strative Jjudge should not be increased, even though we
have sustained an additional charge. The actions of the
appellant’s supervisors in condoning his disregard of the
timekeeping regulations are significant factors weighing
heavily i. favor of mitigation. See Pelletier v. Department

of the Air Forecs, 25 M.E.P.R. 411, 417-18 (1984). O‘Cocnnor
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testified that he had never certified the time and attendance
records for any employee, even <though it was 0O’Connor’s
computer password that the appellant.ﬁsed to certify the time.
He testified that he was incapable of performing the computer
operation necessary and that the appellant *knew all that sort
of thing and 1 said, ‘Fine, you do it.‘’~* HT at 68~69. The
appellant circulated the time and attendance record for
everyone’s signature, including O’Connor’s and Glassbrook’s.
Under these circumstances, we believe that the appellant’s
disregarding the timekeeping regulations dces not warrant
increasing the 30-day suspension imposed by the administrative
judge. Moreover, other factors weigh in favor of mitigating
the removal penalty, such as the appéilant’s 13 years of
service with no previous discipline record and the agency’s
table of penalties recommending a range of penalties of
reprimand to removal for the sustained misconduct. See
Dbouglas v. Veterans Administration, 5 M.S.P.R. 280, 306
(1981); Initial Decision at 9.

Under al™ »f the circumstances of this appeal, we find
that a 30-day suspension is the maximum penalty within the
parameters of reasonableness. See Davis v, Department of the
Treasury, 8 M.S.P.k. 17, 320-21 (1981).

ORDER

We ORDER the agency to cancel the appellant’s removal,
restore the appellant effective August 22, 1991, and
subscitute a 30-~day suspension. See Kerr v. Naticnal

Endowment for the Arts, 726 F.2d 730 (Fed. Cir. 1984). The



agency must accomplish this action within 20 days of the ar_ .
of this decision.

We alsc ORDER the agency té‘ issue a c¢heck..to the
appellant for the appropriate amocunt of back pay, interest on
back pay, and other benefits under the Office of Persinnel
Management’s regulations, .no later than 60 calendar days after
the date of this decisicn. We ORDER the appellant to
cooperate in good faith in the agency’s efforts to compute the
amount of buck pay, interest, and benefits due, and to provide
all necessary information the agency requests to help it
comply. If there is a dispute about the amount of back pay,
interest due, and/or other benefits, we ORDER the agency to
issue a check to the appellai.t for themundisputed amount no
later than 60 calendar days after the date of this decision.

We further ORDER the agency to inform the appellant in
writing of all actions taken toc comply with the Board’s Order
and of the date on which the agency believes it has fully
complied. If not notified, the appellant should ask the
agency about ité efforts to comply.

Within 30 days »f the agency’s notification of
compliance, the appellant may file a petition fcr enforcement
with the regional office to resolve any disputaed compliance
issue or issues. The petiticon should ::ontain specific reasons
why the appellant believes that there 1is insufficient
compliance, and should include the dates and results of any

communications with the agency :bout compliance.
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This is the final order of the Board in this appeal. See
$ C.F.R. § 1201.113(c).
NOTICE TO THE APPELLANT
You have the right to request the United States Court of
Appeals for the Federal Circuit to review the Board’s final
decision in your appeal J4f the court has jurisdiction. See
5 U.S.C. § 7703(a)(1). You must submit your request to the
court at the following address:
United States Court of Appeals
for the Fed«ral Circuit
717 Madiscn Piace, N.W.
Washington, DC 20439
The court must receive your request for review no later than
30 calendar days after receipt of -this order. by your

representative, if you have one, or receipt by you persocnally,

whichever receipt occurs first. See 5 U.S.C. § 7703(b)(1).

FOR THE BOARD:

Taylor /V
Clerk of the Board
Wasaington, D.C.



